If members of the public wish to attend the workshop digitally the link is below in
yellow. The meeting will go on in person regardless of technical difficulties with
Zoom.

WINTER PARK TOWN COUNCIL
SPECIAL MEETING
Winter Park Town Hall – 50 Vasquez Road
Wednesday, December 1, 2021 – 3:00 p.m.
Meeting will go directly into the executive session (closed to the public); Council will
resume the regular meeting at 5:00 p.m.

AGENDA
1.

Meeting Call To Order
a.
Pledge of Allegiance
b.
Roll Call of Council Members

2.

Executive Session Pursuant to:
a.
C.R.S. 24-6-402(4)(e) for determining positions relative to matters that
may be subject to negotiations; developing strategies for negotiations;
and instructing negotiators regarding the Cooper Creek Village North
Annexation; and
b.
C.R.S. 24-6-402(4)(b) to hold conference with Town Attorney to receive
legal advice on specific legal questions related to the regulated marijuana
business license application process

RESUME REGULAR MEETING AGAIN AT 5:00 p.m.
3.

Resume Meeting 5:00 p.m.

4.

Town Hall Meeting (Public Comment)
Public Comment is restricted to three minutes per person, and you must state your
name and physical address for the record. Please be mindful of not reiterating
other people’s comments.

5.

Action Items
a.
Emergency Ordinance 569, An Emergency Ordinance Amending Title 3,
Chapter 7, of the Winter Park Town Code to Ensure Fairness in the
Regulated Marijuana Business Licensing Process

b.

Resolution 1935, A Resolution Approving a Process for Implementing
Section 3-7-5(c) of the Winter Park Town Code to Ensure Fairness in the
Regulated Marijuana Business License Application Process

You are invited to a Zoom webinar.
When: December 1, 2021 03:00 PM Mountain Time (US and Canada)
Topic: Town of Winter Park Meeting
Register in advance for this webinar:
https://us02web.zoom.us/webinar/register/WN_DWzbonYxRzOczSD94EVv3
w

TO

Mayor and Town Council

FROM

Dani Jardee, Town Clerk

CC

Keith Riesberg, Town Manager

DATE

November 29, 2021

RE

Regulated Marijuana Business License Process

Background
Ordinance 559 was approved by Town Council on July 20, 2021, which allows for Regulated
Marijuana Retail Establishments. Ordinance 559 outlines the application process to apply
for the three licenses that will be available within the Town of Winter Park. The Phase One
Application period occurred and closed at 5 p.m. on Monday, October 25, 2021. Ordinance
559 states in section 3-7-5(E) that there will be a random selection done to determine who
will continue to Phase Two of the application processes. Resolution 1911 was approved at
the October 5, 2021, regular Council meeting, outlining how the random selection process
will occur. The random selection process “lottery” was scheduled to occur on November 10,
2021, at 4 p.m., but the lottery was postponed due to fairness concerns raised by multiple
applicants. Since that time, staff received direction to proceed with further rule making
policies or procedures to ensure the regulated marijuana business license process proceeds
fairly and as originally intended.
Analysis
Tonight, Emergency Ordinance 569 is being presented to Town Council to formally amend
Title 3, Chapter 7 of the Winter Park Town Code. Amending the Town Code will help to
ensure fairness in the marijuana licensing process by adding more detail to Section 3-7-5(C)
of the Winter Park Town Code. Resolution 1935 is also being presented tonight to approve
the process for implementing Section 3-7-5(C) of the Winter Park Town Code if Council
chooses to adopt Emergency Ordinance 569. If the Emergency Ordinance and Resolution
are passed tonight, the existing 41 applicants will be asked to complete a supplemental
Phase 1 application or may withdraw from consideration.
Recommendation

It is Council’s discretion whether to approve the amendments proposed for Title 3, Chapter
7 of the Town Code presented in Emergency Ordinance 569 and the process for
implementing those changes in Resolution 1935.

TOWN OF WINTER PARK
ORDINANCE NO. 569
SERIES OF 2021
AN EMERGENCY ORDINANCE AMENDING TITLE 3, CHAPTER 7, OF
THE WINTER PARK TOWN CODE TO ENSURE FAIRNESS IN THE
REGULATED MARIJUANA BUSINESS LICENSING PROCESS
WHEREAS, by Ordinance No. 559, Series of 2021, the Town Council adopted a regulated
marijuana business licensing framework;
WHEREAS, the licensing framework established a two-phase process by which the
opportunity to receive a license for one of the potential regulated marijuana business licenses would
be left to chance by a random selection process;
WHEREAS, the intent of the random selection process is to ensure fairness and equal
opportunity among applicants;
WHEREAS, among other things, the framework specifies, at Section 3-7-5(C) of the Code,
that "[n]o person or entity may apply on behalf of another person or entity," and that an "applicant
for a license must be the true applicant and may not be a shell or strawman for a third party";
WHEREAS, the Phase 1 application process closed on October 25, 2021, and the Town Clerk
determined 41 applicants were complete and eligible for entry into the random selection process,
which was set for November 10, 2021;
WHEREAS, before the random selection took place, the Town received a complaint from
several applicants alleging unfairness and violations of Section 3-7-5(C) of the Code by certain other
applicants;
WHEREAS, given the allegations, in a good faith effort to carry out the meaning and intent
of Section 3-7-5(C) of the Code, Town Council feels it is appropriate to clarify and elaborate on the
standards by which the Town Clerk will determine whether a person or entity is applying on behalf of
another person or entity and whether an applicant for a license is a true applicant or a shell or strawman
for a third party; and
WHEREAS, given the nature of the pending applications and the effort and expense expended
by the applicants, the Town Council believes there is an urgent need to preserve the public health,
safety and welfare by revising and clarifying the Winter Park Town Code by emergency ordinance.
NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL FOR THE
TOWN OF WINTER PARK, COLORADO, THAT:
Section 1.

Section 3-7-5(C) of the Winter Park Town Code is hereby amended as follows:
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3-7-5: APPLICATION; PHASE 1 AND PHASE 2
*

*

*

C.
The intent of the Phase 1 application process is to provide a fair
opportunity for qualified and eligible persons and entities be selected for a
Phase 2 review and to potentially obtain a license in the Town. As such, the
following restrictions apply:
1.

Multiple Phase 1 applications by the same person or entity or
applications by multiple entities with substantially the same ownership
or who are affiliated entities are prohibited and will be rejected. For
purposes of this Ordinance "substantially the same ownership"
and "affiliated entities" are defined as follows:
a.
"Substantially the same ownership" means
that
entities share 50% or more ownership in common, as determined by
the Town Clerk.
b.
"Affiliated entities" means a person, as defined by
the Colorado Marijuana Code, having ownership or any level of
control in common with an entity, in whole or in part, including,
without limitation, an entity’s parent corporation, franchisor,
licensor, and any subsidiaries or affiliates of such parent
corporations. "Affiliated entities" also means a person that has
direct business or an immediate familial relationship with
another person or a person using the same trade name as another
person.

2.

No person or entity may apply on behalf of another person or entity.
The applicant for a license must be the true applicant and may not be
a shell or strawman for a third party. The selected applicant may not
transfer an application to a third party at any time during the Phase 1
and Phase 2 review process.

3.

To ensure compliance with this requirement, if a license is
issued, the licensee shall not transfer its license during the first
two license years following the random selection process. In
addition:
a.
During the first two license years following the
random selection process, a licensee shall not alter its ownership,
ownership structure, name, or trade name; and
b.
Each applicant shall demonstrate a unique and
dedicated source of funding sufficient to capitalize and cover the
cost of initial construction and startup for the proposed business,
which funding is not shared with or spoken for by another
applicant.
2
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4.

The local licensing authority shall promulgate rules and
regulations as needed to carry out the intent of this Section to
ensure and confirm that each Phase 1 applicant entered into the
random selection process is a wholly separate business owned,
operated, funded and controlled by a wholly separate person, as
defined by the Colorado Marijuana Code.
*

*

*

Section 2.
Pursuant to Section 4.11 of the Town Charter, the Town Council hereby finds
and declares that this ordinance is necessary for the immediate preservation of the public health, safety
and welfare by ensuring fairness and removing uncertainty for regulated marijuana business license
applicants. Facts showing such urgency include the 41 pending applicants seeking a place in the
marijuana license Phase 1 random selection process, all of whom have invested considerable time and
effort in preparing an application that has been pending with the Town since at least October 25,
2021, and the postponed initial selection process originally set for November 10, 2021.
Section 3.

This ordinance shall take effect immediately upon approval by 5 affirmative

votes.
INTRODUCED, ADOPTED, AND ORDERED PUBLISHED this ____ day of
_______________, 2021. Publication in summary shall occur within 10 days after adoption or as
soon as possible thereafter.
TOWN OF WINTER PARK
________________________________
Nick Kutrumbos, Mayor
ATTEST:
_______________________
Danielle Jardee, Town Clerk
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TOWN OF WINTER PARK
RESOLUTION NO. 1935
SERIES OF 2021
A RESOLUTION APPROVING A PROCESS FOR IMPLEMENTING SECTION 3-7-5(C) OF
THE WINTER PARK TOWN CODE TO ENSURE FAIRNESS IN THE REGULATED
MARIJUANA BUSINESS LICENSE APPLICATION PROCESS
WHEREAS, pursuant to Title 3, Chapter 7 of the Winter Park Municipal Code (the "Code"), the
Town Council shall serve as the local licensing authority (the "Authority") for matters relating to
regulated marijuana business licenses and applications;
WHEREAS, Section 3-7-5(C) of the Code provides, in part, that "[n]o person or entity may
apply on behalf of another person or entity," and that an "applicant for a license must be the true
applicant and may not be a shell or strawman for a third party";
WHEREAS, pursuant to Section 3-7-4(B) of the Code, the Authority shall promulgate rules and
regulations as are reasonable and necessary to implement and administer the requirements of Chapter 7
of the Code;
WHEREAS, pursuant to Section 3-7-5(C) of the Code, as amended by Emergency Ordinance
No. 569, Series of 2021, the Authority shall promulgate rules and regulations as needed to carry out the
intent of Section 3-7-5(C) to ensure and confirm that each Phase 1 applicant entered into the random
selection process is a wholly separate business owned, operated, funded and controlled by a wholly
separate person; and
WHEREAS, Town Council acting as the Authority desires to adopt additional processes for the
review of regulated marijuana business applications to ensure compliance with the intent of the Code.
NOW THEREFORE, BE IT RESOLVED by the Town Council of the Town of Winter Park,
Colorado as follows:
1.
The Town Council acting as the Authority hereby approves the Process for
Implementing Section 3-7-5(C) of the Winter Park Town Code attached hereto as Exhibit A.
PASSED, ADOPTED AND APPROVED this ___ day of ___________________, 2021.
TOWN OF WINTER PARK
ATTEST:
Danielle Jardee, Town Clerk

Nick Kutrumbos, Mayor

Regulated Marijuana Business License
Process for Implementing Section 3-7-5(C) of the Winter Park Town Code
I.

Information and Background

On November 10, 2021, the Town paused the random selection process among Phase 1
applicants to address fairness concerns raised by some applicants. On December 1, 2021, the
Town Council adopted Emergency Ordinance No. 569, Series 2021, requiring each applicant in
the Phase 1 random selection process to agree and represent as follows:
- Applicant has and can demonstrate a unique and dedicated source of funding to
capitalize and cover the cost of initial construction and startup for the proposed business
that is not shared with or spoken for by another applicant;
- If a license is issued, the licensee shall not transfer its license during the first two license
years following the random selection process; and
- During the first two license years following the random selection process, a licensee shall
not alter its ownership, ownership structure, name, or trade name.
Winter Park Town Code (the "Code"), Section 3-7-5(C), as amended by Emergency Ordinance No.
569, Series of 2021.
Also on December 1, 2021, the Town Council approved the processes and criteria set forth in
Section II below to improve, clarify and implement the stated intent of the regulated marijuana
business licensing framework, restated in part as follows:
- Multiple Phase 1 applications by the same person or entity or applications by multiple
entities with substantially the same ownership or who are affiliated entities are
prohibited and will be rejected.
- "Substantially the same ownership" means that entities share 50% or more ownership
in common, as determined by the Town Clerk.
- "Affiliated entities" means a person, as defined by the Colorado Marijuana Code, having
ownership or any level of control in common with an entity, in whole or in part, including,
without limitation, an entity’s parent corporation, franchisor, licensor, and any
subsidiaries or affiliates of such parent corporations. "Affiliated entities" also means a
person that has direct business or an immediate familial relationship with another person
or a person using the same trade name as another person.
- No person or entity may apply on behalf of another person or entity. The applicant for
a license must be the true applicant and may not be a shell or strawman for a third
party. The selected applicant may not transfer an application to a third party at any time
during the Phase 1 and Phase 2 review process.

Finally, Town Council approved the procedure set forth in Section III below to address the Phase
1 applications currently on file with the Town Clerk.
II.

Common Control and Separate Financing

Pursuant to Section 3-7-5(C) of the Winter Park Town Code, as amended by Emergency Ordinance
No. 569, Series of 2021, to be entered into the Phase 1 random selection process, an applicant
must be a wholly separate business owned, operated, funded and controlled by a wholly separate
person, as defined by the Colorado Marijuana Code. Applications in violation of this requirement
are prohibited and shall be rejected.
In determining whether an applicant meets this standard, the Town Clerk shall consider the
following non-exhaustive list of factors and circumstances as they may exist between and among
applicants ("Common Control Review").
a.

An applicant's percentage of ownership in other applications, if any;

b.
An applicant's ability to influence the decision of another regulated marijuana
business applicant;
c.

The applicant is a manager of a regulated marijuana business applicant;

d.
The applicant has a close relationship, familial tie, or common purpose or motive
with one or more persons in control of another regulated marijuana business applicant;
e.
The applicant has substantial business relationship(s) with another regulated
marijuana business applicant;
f.
The applicant has the ability to control the proxy machinery or to win a proxy
contest;
g.
The applicant is a primary creditor of another regulated marijuana business
applicant;
h.
The applicant is the original incorporator of another regulated marijuana business
applicant;
i.
There are demonstrable common interest between or among applicants, as
shown by a co-agency relationship such as, without limitation, co-worker applicants,
spousal applicants, and subsidiary-like applicants;
j.

More than one application submitted by affiliated entities; or

k.
Proof of sperate and dedicated capitalization to cover the cost of initial
construction and startup.

The Town Clerk may request, and the applicant shall provide, such documentation as is
reasonably necessary to confirm or deny common control between and among applicants and to
establish a unique and dedicated source of funding exists.
Common Control Review shall occur between and among applicants and all owners, officers,
directors, partners, managing members, business managers, and controlling beneficial owners
identified in each application.
If the Town Clerk determines there is evidence of common control between or among applicants
including, without limitation, reliance on shared funding, or if an applicant fails or refuses timely
to provide documentation reasonably needed to confirm or deny common control between and
among applications, the Town Clerk shall reject such application or applications ("Common
Control Rejection"). Those applicants with demonstrable common control shall be limited to one
application. In cases of impermissible common control, the Town Clerk shall allow one applicant
to remain and shall reject all subsequent applicants with common control according to the order
in which the applications were received. The applicant first in time may remain.
If an application is rejected, the process set forth in Code, Sec. 3-7-5(D)(2) applies, and the
applicant may appeal the Town Clerk's decision. At a hearing on a Common Control Rejection,
the applicant shall be required to disprove common control and has the burden to show itself to
be a wholly separate business owned, operated, funded and controlled by a wholly separate
person, as defined by the Colorado Marijuana Code.
III.

Pending Applications

Immediately following Town Council approval of this process, the Town Clerk shall prepare a
supplemental Phase 1 application. The supplemental application shall require each applicant to
acknowledge and agree to the following provisions from the Code, Section 3-7-5(C), as amended
by Emergency Ordinance No. 569, Series of 2021:
- Applicant has demonstrated a unique and dedicated source of funding to capitalize and
cover the cost of initial construction and startup for the proposed business that is not
shared with or spoken for by another applicant;
- If a license is issued, the licensee shall not transfer its license during the first two license
years following the random selection process; and
- If a license is issued, during the first two license years following the random selection
process, a licensee shall not alter its ownership, ownership structure, name, or trade
name.
Applicants shall have until 5:00 p.m. on December 9, 2021, to complete and return the
supplemental Phase 1 application with such accompanying documentation as the applicant
provides to show applicant as a wholly separate business owned, operated, funded and
controlled by a wholly separate person, as defined by the Colorado Marijuana Code.

Applicants that do not return the supplemental Phase 1 application or applicants that cannot
agree to the requirements of Code, Section 3-7-5(C), shall be rejected.
Among the applicants who timely return an acceptable supplemental Phase 1 application, the
Town Clerk shall conduct Common Control Review as outlined in Section II of this process. The
Town Clerk may request additional or clarifying documentation as part of Common Control
Review.
Those applicants with a demonstrable common control, as determined by the Town Clerk, shall
be limited to one application. If the Town Clerk determines applicants impermissibly share
common control, the Town Clerk shall allow one applicant to remain and shall reject all
subsequent applicants with common control according to the order in which the supplemental
Phase 1 applications were returned. The applicant first in time to submit the supplemental Phase
1 application may remain, and all subsequent applicants with impermissible common control
shall be rejected.
The Town Clerk shall complete the Common Control Review and shall send notice of Common
Control Rejection, if any, on or before 5:00 p.m. on December 16, 2021. When Common Control
Review is complete, rejected applicants, if any, may appeal pursuant to Code, Sec. 3-7-5(D)(2).
Immediately following resolution of appeals based on Common Control Rejection, if any, the
Town Clerk shall set a new date and time for the random selection process among the remaining
qualified Phase 1 applicants. The new date for the random selection process will be announced
by email communication with all remaining applicants and by posting on the Town's website.
Remaining applicants will be assigned a number in order of the Town Clerk's completion of the
Common Control Review. This number will be publicly posted and emailed to the applicants at
least 48 hours prior to the selection. The random selection process as adopted by Resolution No.
1911, Series of 2021, will be applied to the extent it remains applicable.
Any current applicant may withdraw from consideration before 5:00 p.m. on December 10,
2021, for a full refund of its application fee. After that date and time, no refund shall be
provided, even if an applicant is later rejected.
When this process requires notice or communication in writing, it may be done by email from
the Town Clerk using the email address provided by the applicant. Email communication is
considered effective upon sending.

